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Wireless Broadband Network Agreement 
 

THIS Wireless Broadband Network Agreement (“Agreement”) dated January 29, 2008 
(“Effective Date”) is entered into by the King George County Wireless Authority and 
Virginia Broadband, LLC. 

 
RECITALS 

 
WHEREAS, on August 1, 2006, King George County (“County”) adopted a resolution 
pursuant to the Virginia Wireless Service Authorities Act (the “Act”) which is codified at 
Chapter 54.1, Title 15.2 of the Code of Virginia of 1950, as amended (the “Virginia 
Code”), and on October 24, 2006, the State Corporation Commission issued a Certificate 
of Incorporation, thereby formally establishing the King George County Wireless 
Authority (“Authority”); and  
 
WHEREAS, pursuant to the Act, the Authority is a public body politic and corporate, and 
an instrumentality exercising public and essential governmental functions, with the 
purpose of providing qualifying communications services as described in Section 56-
484.7:1 of the Virginia Code; and 
 
WHEREAS, the County established the Authority in order to facilitate the creation of a 
Countywide network that will make it possible for residents, businesses, County 
government, and other public and private organizations to have access to existing and 
new wireless broadband technologies; and 
 
WHEREAS, on December 21, 2006 the Authority issued a Request for Qualifications 
No. 48-02-06 (“RFQ”) for the deployment, ownership, management, and operation of the 
wireless broadband network described in Exhibit D (“Network”); and 
 
WHEREAS, the objectives in establishing the Network are as follows: 
 

• To provide reliable Wireless Broadband access to the Internet for 
residents and business throughout the County. 

• To create and sustain a public/private business model to provide an 
affordable fee-based wireless broadband network. 

• To support economic development, particularly the recruitment and 
retention of businesses that relay on broadband connectivity to the 
Internet. 

• To develop and introduce wireless broadband technology to County 
government operations in order to increase productivity and enhance the 
quality of service delivery. 

• To establish a wireless broadband network that serves the County without 
imposing a tax burden on the citizens of the County; and 

 
WHEREAS, after a thorough evaluation of each written proposal, and interviews with  
each firm, the Authority selected Virginia Broadband, LLC, a Virginia limited liability 
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company (“Contractor”) as the most qualified of the firms that responded to the RFQ; 
and 
 
WHEREAS, Contractor successfully demonstrated to the Authority its experience in 
designing, implementing, operating, and maintaining rural scale broadband wireless 
networks; and 
 
WHEREAS, In accepting and executing the terms of this Agreement, Contractor will be 
operating as a wireless Internet service provider (WISP) in the County and shall be 
responsible for designing, implementing, and operating the Network, as well as 
marketing, sales, customer account billing and collections, customer service, and all other 
tasks related to the operation of the Network; and 
 
WHEREAS, the Authority is duly authorized under the Act to enter into this Agreement; 
and 
 
WHEREAS, this Agreement sets forth all of the terms and conditions related to the 
Network as agreed to by both the Authority and the Contractor. 
 

 
AGREEMENT 

 
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, and in consideration of the promises contained herein, 
the Parties agree as follows: 
 
1.  Term of Agreement. 
The Term of this Agreement shall be for five (5) years (“Term”) and may upon approval 
of the Authority be renewed for one additional term of five (5) years (“Renewal Term”). 
The Authority shall notify Contractor in writing of any such approval no later than ninety 
(90) days prior to the expiration date of the Term. The Parties may modify the Agreement 
at any time during the Term or Renewal Term as provided in Section 44. 
 
2.  Effective Date. 
This Agreement shall become effective and binding upon the authorized execution by 
both Parties. 
 
3.  Authority as Agent for County.  
Authority warrants, and Contractor agrees based upon the Authority’s representations, 
that it is duly authorized by the County to act as the County’s agent for the purposes of 
this Agreement pursuant to the terms of the Resolution adopted by the King George 
County Board of Supervisors on July 17, 2007, which is attached hereto as Exhibit B.  
 
3.1  Authority as Agent for Service Authority.  
Authority warrants, and Contractor agrees based upon the Authority’s representations, 
that it is duly authorized by the King George County Service Authority (“Service 
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Authority”) to act as its agent for the purposes of this Agreement pursuant to the terms 
of the Resolution adopted by the Board of the King George County Service Authority on 
July 17, 2007, which is attached hereto as Exhibit B(1).  
 
4.  Authorization to Use Public Facilities.  
 4.1. Attachment to Public Facilities.  
For the Term of this Agreement Contractor is authorized to and solely responsible for 
mounting, installing, operating, repairing, upgrading, replacing, maintaining and 
removing Contractor’s Facilities, and providing the Services. Subject to Authority’s prior 
approval (individually for each Public Facility) and all applicable federal, state and local 
laws, regulations, and ordinances, the Authority hereby grants Contractor a non-exclusive 
license to use the Public Facilities as set forth herein. However, any such use is subject to 
current agreements that the Authority, Service Authority, or County has extended to other 
parties and that have been provided to Contractor on or prior to the Effective Date.  
 
The Authority agrees to provide Contractor copies of all such agreements currently 
existing with other parties, and any entered into during the Term of this Agreement.  The 
Authority also agrees to provide Contractor with operating frequencies, antennae 
configuration and other information necessary (except for any proprietary information), 
for Contractor to ensure its compliance with the non interference provisions of this 
Agreement. Such frequencies and other information to be set out, as provided, in Exhibit 
H.  
 
The Parties have, as of the Effective Date, identified certain Public Facilities to be 
utilized in Phase I of Network deployment. This list of Public Facilities is set out in 
Exhibit A and may be amended throughout the term of this Agreement as agreed to by 
the Parties, and may be expanded to identify any additional Public Facilities designated 
as such by the Authority for Phase I or Full Build-out. 
 
 4.2. No Real Property Interest.  
This Agreement does not confer any rights other than those expressly provided herein 
and does not authorize Contractor to occupy and use the public rights-of-way or other 
Public Facilities for any purposes other than as provided herein.  
 
Contractor agrees that: (i) Contractor's rights to use Public Facilities pursuant to this 
Agreement do not constitute a direct or indirect ownership or leasehold interest in said 
Public Facilities; (ii) none of the Public Facilities that Contractor has the right to use 
pursuant to this Agreement are within the exclusive use or control of Contractor; and (iii) 
the Authority and County may impose reasonable restrictions on the installation, 
maintenance, or use of any of Contractor’s Facilities wherever situated consistent with 
this Agreement, such as restrictions necessary to accomplish public safety objectives or 
to preserve a historic district, site, building, or other structure.  
 
 4.3. Public Facilities Coordination Fee for Category 1 Public Facilities.  
Contractor shall pay a monthly fee (“Public Facilities Coordination Fee” or “Fee”) to 
the Authority in exchange for the right to install or mount Contractor’s Facilities on 
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Category 1 Public Facilities (defined in Exhibit A), as provided by Section 4.1.  For the 
initial Term of this Agreement the Fee shall be payable to the Authority on the first of 
each month beginning 12 months after the Effective Date in the amount of $500 during 
the second year of the Term; $1,000 during year three; $1,500 during year four, and 
$2,500 during the fifth and final year of the Term.  During any Renewal Term, the 
Authority reserves the right to adjust the Public Facilities Coordination Fee based on 
prevailing market conditions, or any other factors as agreed to by the Parties at that time.  
To the extent the Authority is unable to obtain Suitable Assets at any or all of the 
locations identified as Public Facilities (Exhibit A), the Public Facilities Coordination 
Fees shall be proportionately reduced. 
 
 4.4. Contractor’s Access to Category 2 Public Facilities. 
When the rights to access Category 2 Public Facilities, as defined in Exhibit A, are 
obtained by the Authority for Contractor’s use in the Network, then the Authority and 
Contractor may enter into a (sub)lease agreement for Contractor’s use of such facility.  
For the initial Term of this Agreement, the Authority will waive any payments by 
Contractor for such use until the monthly fees collected by Contractor for Services it 
provides to Subscribers through Category 2 Public Facilities exceed Contractor’s 
deployment, operational and maintenance costs for the facility (“Exceeded Amounts”). 
Thereafter, the Authority may either (i) declare the Category 2 Public Facilities as a 
Category 1 Public Facility whereby the Contractor will not pay any rents or additional 
amounts for such facility beyond the Public Facilities Coordination Fee that will be paid 
for all Category 1 Public Facilities pursuant to Section 4.3, or (ii) charge Contractor 
monthly rent at rates not to exceed what the Authority or County is paying for access to 
such facilities; provided such rental amounts shall be consistent with industry norms for 
similar facilities and not exceed fifty percent (50%) of the Exceeded Amounts. 
Contractor shall provide the Authority monthly expense and revenue reports for any 
facility leased pursuant to this paragraph. 
 
Except for the provisions of Section 4.4 that are applicable only to Category 2 Public 
Facilities, and any other provisions where the context clearly indicates a distinction 
between the two types of Public Facilities, all Category 1 Public Facilities and Category 2 
Public Facilities shall be treated identically in this Agreement as Public Facilities. 
 
 4.5 Quiet Enjoyment of Public Facilities. 
Contractor shall be entitled to peaceably and quietly use and occupy the Public Facilities 
approved by the Authority during the Term and subject to the provisions of this 
Agreement, without molestation or interference by the Authority, Service Authority, or 
County, including any agent or tenant thereof.  Contractor shall notify Authority of active 
and intended frequencies to be used so that proper notification may be provided to future 
and prospective tenants and users of Public Facilities and other facilities which are or 
may fall under Authority control. Such frequencies to be set out, as provided, in Exhibit 
H and incorporated herein. 
 
 4.6. Non Compete. 
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Authority warrants that as long as this Agreement is in effect, it will not develop, fund, 
own, authorize, contract for or operate another wireless broadband network in the 
County. 
 
 4.7. King George County Tower. 
During the Term and any Renewal Term of this Agreement, the communications tower 
jointly owned by King George County and Sprint PCS (“King George County Tower”) 
which is located on the grounds of King George Middle School at 8562 Dahlgren Road in 
King George County, shall be considered a Public Facility. 
 
In the event of termination of this Agreement, Contractor shall continue to have the right 
to access and utilize the King George County Tower, subject to the same terms, 
conditions and duties set out in this Agreement, for a period of one (1) year from the date 
of termination (“Post-Termination Period”).   For each month that Contractor utilizes 
the King George County Tower during the Post-Termination Period, Contractor agrees to 
pay a fee to the County; such monthly fee to be established by the County upon 
termination shall not exceed what the County charges other tenants of its tower facilities 
for similar occupancy and usage.  
 
If the Contractor desires to continue utilizing the King George County Tower beyond the 
Post-Termination Period, then Contractor and County may enter into negotiations for a 
lease agreement establishing the terms and conditions of such continued use and 
occupancy.  The Contractor shall notify the County of its desire to enter into lease 
negotiations at least sixty (60) days before the end of the Post-Termination Period; 
however, the County may waive this condition. 
 
5. Authority Assistance to Contractor. 
Authority agrees to use reasonable efforts to assist Contractor in obtaining all necessary 
permissions or permits required to facilitate (i) the installation and maintenance of 
Contractor’s Facilities, and (ii) Contractor’s provisioning of Services requiring the use of 
rights-of-way that may be controlled by the Authority, Service Authority, County, or 
Commonwealth. 
  
The Authority further agrees to assist Contractor in obtaining all rights, permits, and in 
securing favorable rooftop and tower leases and pole mounting or other agreements from 
third parties throughout the County as reasonably requested by Contractor for the 
installation, construction, and maintenance of the Network.  
 
6.  Contractor Leases with Third Parties. 
Contractor shall use reasonable efforts to incorporate into leases for rooftops, towers and 
other facilities that Contractor utilizes to serve public safety agencies, schools, libraries, 
or other local government customers located in the County a term which provides for the 
assignment of the lease to (i) the Authority in the event of termination of this Agreement, 
(ii) an entity acquiring Contractor, or (iii) an entity acquiring Contractor’s Facilities in the 
County.  
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7. RESERVED 
 
8. Contractor’s Facilities; Non-Interference.  
Contractor shall, at its own expense as set out further in Exhibit C (except for the 
expenses from Authority’s obligations under this Agreement), install, operate, and 
maintain Contractor’s Facilities located on Public Facilities in a good and workmanlike 
manner and in accordance with applicable local, state and federal laws, ordinances and 
regulations, including, without limitation, any applicable regulations of the FCC. 
 
 8.1 Contractor’s Physical Interference. Contractor shall inspect, construct, and 
maintain Contractor’s Facilities in a manner that will not cause unreasonable physical 
interference to the County or any tenants or licensees of any Public Facilities, including 
without limitation the operation or use of any portion of the sanitary sewers, storm sewers 
and drains, water mains, gas mains, poles, water towers or other Public Facilities, except 
to the extent contemplated by a permit or other applicable license. 
 
 8.2 Contractor’s Duties.  Contractor shall operate Contractor’s Facilities in a 
manner that will not cause RF Interference to the County, public safety agencies or any 
tenants or licensees of Public Facilities. As a part of the Acceptance Test Plan set out in 
Exhibit E, Contractor shall conduct any tests or studies necessary to identify and avoid 
RF Interference. Such tests shall be conducted by Contractor on an ongoing basis as 
needed. The Authority reserves the right to conduct similar tests or studies at its own 
expense at any time, but subject to Contractor’s reasonable requirements, such as time of 
day, or similar considerations, so as to avoid or minimize any disruption with the 
operation of the Network. All operations by Contractor shall be in compliance with all 
FCC requirements and all Applicable Law.  As provided in Section 4.1, Authority is 
required to disclose to Contractor all County operations on Public Facilities and the 
existence of any agreements with third parties for the use of Public Facilities. 
 
 8.3 County’s Duties. Subsequent to the installation of Contractor’s Facilities, the 
County shall, to the extent practicable without limiting the County's ability to conduct its 
activities in accordance with its normal practices, attempt to avoid causing RF 
Interference to or physically blocking the signals of Contractor’s Facilities. The 
Authority, Service Authority,  and County, respectively, shall also inform any new 
tenants of Public Facilities on which Contractor’s Facilities has been installed of the 
existence and location of such facilities, and shall obligate each new tenant to operate and 
install its equipment in compliance with all applicable FCC regulations, to not cause RF 
Interference or physical interference with Contractor’s Facilities, and, if the new tenant 
causes RF Interference to Contractor’s Facilities, to participate in the interference 
resolution process described in Section 8.5. 
 
 8.4 Third Party Radio Frequency Interference. Neither the County, the Service 
Authority, the Authority nor Contractor shall be liable to another for RF Interference 
caused by any third party, provided that the foregoing provisions shall not affect 
Contractor's rights regarding the procedure for resolving RF Interference in this 
Agreement.  The Authority shall exercise its best efforts to assist in the resolution of any 
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dispute regarding RF Interference caused by the activities of any occupant of Public 
Facilities. 
 
 8.5 Procedure for Curing Radio Frequency Interference.  
 
  (i) Contractor attempt to cure RF Interference. In the event that 
Contractor’s Facilities suffers from RF Interference, whatever the cause or source of such 
interference but subject to all other terms and conditions in this Agreement, Contractor 
agrees to immediately use its reasonable efforts to cure the problem causing, or identify 
the source of, such interference.  
 
  (ii) Aggrieved Party to notify other Party. In the event either the 
Contractor or the County suffers from RF Interference as a result of the actions of the 
other Party that is causing equipment to function outside of normal manufacturer 
specifications and which cannot reasonably be cured within 12 hours, then the affected 
party shall notify the other party of the nature of RF Interference, including any studies 
that demonstrate or may have been performed in connection with such RF Interference. 
The parties shall then meet within 24 hours of such notification, unless extended or 
waived by mutual agreement, and shall mutually cooperate to determine the cause of the 
RF Interference and agree on a method for eliminating the RF Interference, or reducing it 
to an acceptable level. If mutually agreed to in writing by both Parties, then such 
agreement to resolve RF Interference may involve revising certain terms of this 
Agreement, including any attachments hereto. 
 
  (iii) Waiver of certain fees and obligations. In instances where the 
County or one of its agencies is responsible for the RF Interference with Contractor’s 
Facilities, if the County, or its agent, fails to meet with the Contractor, as provided above, 
and make reasonable efforts to eliminate the interference within 48 hours of such 
notification, then the Public Facilities Coordination Fee and other payments due from 
Contractor to Authority with respect to Contractor’s Facilities affected by RF 
Interference shall abate until such time as the interference is cured to the satisfaction of 
both Parties. However, any payments due under the Project Financing Documents, 
(Exhibit C), shall only abate to the extent provided therein. 
 
  (iv) Reduction of coverage and service level obligations. As long as 
Contractor complies with its duties to avoid and cure RF Interference as set out in this 
section, then during any period in which Contractor suffers from RF Interference caused 
by the County or one of its agencies, Contractor may alter or reduce the Services in a 
manner reasonably related to the effects of the RF Interference on Contractor's ability to 
provide the Services within the geographic area directly affected by the RF Interference.  
 
  (v) Contractor remedies. If RF Interference caused by the County or one 
of its agencies continues for a period of ten (10) days and the Parties are unable to agree 
on a mutually satisfactory resolution of the problem, then Contractor shall have the right 
in its sole discretion to terminate its obligation to provide Services to the affected portion 
of the Coverage Area immediately upon notice to County and Authority.  In the event the 



 
KGCWA-VABB Contract  Page 8 of 29  
 

cumulative effects of all such Service terminations cause the remaining Services in the 
County to no longer be in Contractor’s fiscal or business interests to continue as 
reasonably determined by Contractor, then Contractor may terminate this entire 
Agreement in accordance with Section 29.G.  In the event Contractor chooses not to 
terminate its Service obligation to such affected areas, then Authority may (1) pay all 
expenses directly related to the relocation and/or replacement of Contractor’s Facilities in 
order for Contractor to be able to provide Services to the affected area, or (2) terminate 
Contractor’s obligation to provide Services to the affected area.  Upon written request by 
the Authority, Contractor shall provide a cost estimate in advance of such a relocation of 
equipment. 
 
  (vi) Authority remedies. If Contractor fails to comply with its duties to 
avoid and cure RF Interference as set out in this section, or if RF Interference caused by 
the Contractor continues for a period of thirty (30) days and the Parties are unable to 
agree on a mutually satisfactory resolution of the problem, then such non-compliance or 
RF Interference shall constitute a default under Section 29, and the Authority may pursue 
the appropriate remedies as set out in that Section.  
 
  (vii) RF Interference and excluded areas.  Upon the extended and 
sustained occurrence of material RF Interference in an area that cannot be remedied by 
either Party after commercially reasonable efforts, the Parties may mutually elect to 
proceed under the provisions of Section 12.3 to determine whether such area shall be 
designated as an Excluded Area. 
  
9.  Plans and Specifications. 
Contractor shall provide the Authority with the plans and specifications for the Network 
prior to any installation under this Agreement, including any upgrades or enhancements; 
provided that the provision of such plans and specifications shall not be required for 
routine operations, maintenance and repairs, such as replacement of antennas to increase 
performance or mitigate RF Interference.  The Parties shall endeavor to meet on a regular 
basis, as determined by the Parties, to review the status of Network deployment and 
services. Upon request from the Authority, Contractor shall provide monthly tower 
maintenance and operation log reports. Any review or comment by Authority shall in no 
way relieve Contractor of any duties or obligations set forth in this Agreement or limit 
Contractor’s ability to provide the Services in accordance with Applicable Law. 
 
Authority will notify Contractor in writing of any concern with plans or specifications 
and the evidence for such concern within thirty (30) calendar days of Contractor’s 
submission of such plans or specifications. Contractor shall make reasonable efforts to 
address and accommodate Authority’s concerns.  The parties shall resolve any dispute 
arising under this Section as provided for in Section 29(H).  
 
10.  Inspection of Facilities. 
Contractor shall comply with all applicable federal, state and local construction and 
engineering codes and regulations, currently in force or hereafter applicable, to the 
construction, operation or maintenance of the Network within the County. The Authority 
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shall have the right to inspect all construction or installation work performed pursuant to 
this Agreement and to conduct any tests it deems necessary to ensure compliance with the 
terms of this Agreement, including all applicable federal, state and local building and 
engineering codes. The Contractor shall be solely responsible for taking all steps 
necessary to assure compliance with applicable standards and to ensure that the Network 
is installed in a safe manner and pursuant to the terms of this Agreement and Applicable 
Law. 
 
11.  Description of Network.  
See Exhibit D (attached). 
 
12. Network Coverage and Implementation. 
 
 12.1 Coverage and Implementation Plan. 
Contractor shall commence and complete the build-out of the Network according to the 
time schedule set forth in the Coverage and Implementation Plan, which is attached as 
Exhibit E. The Coverage and Implementation Plan shall include a narrative description 
and schedule for the phased deployment of the Network, including a suitable pilot 
project(s), and a Network Acceptance Test Plan as agreed to by the Parties.  
 
 12.2 Phased Coverage and Network Build-out 
In the first phase (“Phase I”) of Network deployment, Contractor agrees to make 
Network Services available to a minimum of seventy percent (70%) of the Coverage 
Area.  Such percentage requirement to be decreased, as appropriate, in proportion to the 
designation of any Excluded Areas as provided in Section 12.3.  The Coverage Area is 
the 183 square miles that encompass the geographic boundaries of the County 
(“Coverage Area”). 
 
Subject to the terms and conditions provided elsewhere in this Agreement, the Authority 
agrees to provide Contractor with Suitable Assets at the Category 1 Public Facilities 
identified in the definition of Public Facilities in Exhibit A. Furthermore and prior to 
Contractor’s efforts to obtain Suitable Assets under Section 12.3, the Authority shall first 
use reasonable efforts in good faith to obtain and provide Suitable Assets at the Category 
2 Public Facilities locations identified in the definition of Public Facilities in Exhibit A. 
In the event the Authority is unable to provide Suitable Assets at any Category 2 Public 
Facilities, and the Contractor is able to obtain Suitable Assets at any such Public Facility, 
then such Public Facility shall no longer be considered a Public Facility for any purpose 
under this Agreement. The Authority is only required to designate Suitable Assets as 
Public Facilities if they (i) are already designated as Public Facilities in Exhibit A, or (ii) 
are necessary, as reasonably determined by the Parties, to geographically and 
operationally replace, modify, expand or consolidate a designated Public Facility. 
 
The Parties agree to make their best efforts to achieve ninety-five (95%) coverage, 
subject to the provisions of Section 12.3, in the County by the end of the initial five (5) 
year term of this Agreement (“Full Build-out”). The Project Financing Documents 
(Exhibit C) set out the terms and conditions of the financing arrangement between the 
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Authority and Contractor for Phase I. To the extent that the financing of the capital 
infrastructure, including Network equipment and other facilities, needed to achieve Full 
Build-out is not addressed in this Agreement or any exhibits or attachments hereto at the 
time of execution, then such matters shall be resolved according to terms and conditions 
agreed to by the Parties at a later date, and shall be incorporated into this Agreement at 
that time or made a part of a subsequent agreement. 
 
 12.3 Excluded Areas 
Notwithstanding anything in the RFQ, Contractor’s proposal, this Agreement or anything 
else to the contrary, Contractor is not obligated to install the Network or make the 
Services available in Excluded Areas. Excluded Areas shall consist of all areas of the 
County in which the Contractor cannot, exercising commercially reasonable and 
technically feasible efforts, obtain sufficient and properly located Suitable Assets on 
which Contractor may operate its wireless communication equipment to provide the 
services required hereunder, or areas where Contractor’s commercially reasonable efforts 
cannot resolve material RF Interference. Upon request from the Authority, Contractor 
shall provide Authority with the results of the tests or studies utilized by Contractor in 
reaching its determination that an area should be an Excluded Area. No area shall be 
designated an Excluded Area until the Authority and Contractor have jointly agreed that 
such area constitutes an Excluded Area. Such agreement not to be unreasonably withheld 
by the Authority; however, the Authority reserves the right to conduct its own tests or 
studies at its own expense in order to independently assess whether an area should be 
designated as an Excluded Area. 
 
Contractor and the Authority will jointly review the Coverage Area under this Section on 
an annual basis to determine if any area should no longer be designated as an Excluded 
Area. 
 
13. Service Levels.  
Contractor shall provide service over the Network in accordance with the service levels 
set out in the attached Exhibit F. Service level obligations shall begin upon Final 
Network Acceptance in accordance with the Acceptance Test Plan (Exhibit E).  In 
reaching its determination of Final Network Acceptance, the Authority may conduct its 
own tests, independent of those required to be conducted by Contractor, and may retain 
the services of a technical consultant to advise the Authority in reaching this 
determination. 
 
The service levels shall incorporate requirements including, but not limited to, coverage, 
throughput, availability/reliability, multi-use services and provisioning, infrastructure, 
and security. The Authority may, at its sole expense, periodically conduct proof of 
performance tests to confirm that the Network satisfies service level standards established 
in Exhibit F. 
 
 13.1. Customer Service. 
 Contractor acknowledges the importance of quality customer service and ongoing 
Network monitoring and performance review; and as such, Contractor shall make 
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customer service representatives available during normal business hours and shall 
monitor Network performance and respond to customer service inquiries in accordance 
with the requirements set forth in Exhibit F. Contractor shall further provide Authority 
with monthly summary reports outlining its compliance with each of the reporting 
metrics in accordance Exhibit F. 
 
14.  Change in Service Levels.  
Contractor shall provide Authority with at least 180 days prior notice of any intention to 
reduce services.  After such reasonable prior notice the Authority shall either: 
  
 (i)  Accept the proposed change in service on such terms and conditions as the 
 parties find mutually agreeable in which case the service levels in Exhibit F shall 
 be revised  appropriately; 
 
 (ii)  Require that the Contractor maintain existing service levels to the extent not 
 beyond the reasonable control of Contractor; or   
 
 (iii) Declare a Default of this Agreement. 
 
This Section shall only apply to Material Changes of Service, as defined in Exhibit A, 
which shall require the consent of the Authority, and whose consent shall not be 
unreasonably withheld, conditioned, or delayed. 
 
Notwithstanding the foregoing, Contractor shall not be required to obtain consent from 
the Authority for any non Material Change of Service.   
 
15. Availability of Power. 
Authority and Contractor acknowledge that the Network requires a 24 hour reliable 
source of power. In the instances where the Network will be mounted on Public 
Facilities, the Authority, Service Authority and the County, respectively, agree to provide 
reasonable access to their  power sources in a manner authorized by Authority, Service 
Authority or the County (as appropriate), and provided that there is existing capacity to 
accommodate the additional demand. Notwithstanding the foregoing, neither the 
Authority, Service Authority nor the County is obligated under this Agreement to 
upgrade existing power sources or to provide new power sources to Contractor. The cost 
of any and all power required by Contractor shall be the sole responsibility of Contractor.   
 
16.  Marketing Cooperation.  
Contractor will be responsible for all aspects of marketing and administering the 
operations of the Network, including but not limited to, soliciting Network subscribers, 
administering subscriber accounts, and handling all delinquent payment and collections 
matters. Authority will reasonably cooperate, as determined by the Authority, in 
marketing, advertising, and promotional plans, schedules, and materials regarding the 
Network.  
 
17.  Permits.  
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Notwithstanding Authority’s agreement to assist Contractor as set out in Section 5 or 
elsewhere in this Agreement, Contractor is ultimately responsible for obtaining all 
applicable permits, licenses, and authorizations as are required for Contractor to comply 
with all applicable local, state and federal laws, regulations and ordinances. Provided that 
Contractor has complied with all filing procedures, deadlines and other applicable 
permitting or licensing requirements, Contractor shall not be responsible for any delays 
arising from the permitting, approval, inspection, or zoning process; and during any such 
delay, the Authority shall extend all milestones, standards, and deadlines (with respect to 
the area impacted by the delay) established in the Coverage and Implementation Plan 
(Exhibit E) and service levels (Exhibit F) by the same number of days Contractor is 
delayed. 
 
18.  Work Standards.  
Contractor agrees to perform the Services in accordance with all applicable ordinances 
laws and regulations, including all traffic laws and regulations. Contractor will use 
commercially reasonable efforts to notify affected residents, property owners, and 
businesses prior to commencement of work that can be reasonably anticipated to 
adversely affect the quiet enjoyment of their property. Contractor acknowledges that 
neither the Authority, Service Authority, nor the County has made warranties or 
representations regarding the fitness, safety, or suitability of any Public Facilities for the 
installation of Contractor’s Facilities, and that any performance of work or costs incurred 
by Contractor or provision of Services contemplated under this Agreement by Contractor 
is at Contractor’s sole risk.  
 
19. Emergencies. 
In order to properly prepare for natural or man-made disasters or emergencies, Contractor 
and the Authority may form a working group within a reasonable period of time after the 
execution of this Agreement that will determine ways in which, if possible, the Network 
can be used to support the County’s public health, welfare, safety, and law enforcement 
efforts during such disaster or emergency. If feasible and if expressly permitted by the 
Authority, the Network will utilize the County alternative energy sources to ensure that 
the Network stays operational subject to prior approval which may be withheld in the 
Authority’s sole and absolute discretion. 
 
20.  Digital Inclusion Agreement.  
The Authority wishes to utilize the Network to reach Digital Inclusion Residents. 
Contractor agrees to use reasonable efforts to establish a program with the Authority that 
includes training, and free or discounted high speed Internet access to Digital Inclusion 
Residents.  The Parties anticipate that any services or training provided to Digital 
Inclusion Residents shall be subsidized, at least in part, by the additional revenues 
generated from Network Services provided by Contractor pursuant to Section 41. 
 
21.  Relocation of Network Equipment. 
Authority may from time to time require Contractor to remove or relocate a Network 
element installed on Public Facilities.  Contractor shall remove or relocate the specified 
piece of equipment upon a request from Authority based on the specific configuration or 
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configuration of the right-of-way or roads in the right-of-way, including, for example, a 
removal or relocation caused by widening of the road.  When such a removal or 
relocation is required the Authority shall reasonably assist Contractor in locating a 
suitable alternative to relocate the Contractor’s Facilities, and shall bear all costs directly 
associated with such a move request.  Upon written request by the Authority, Contractor 
shall provide a cost estimate in advance of such a relocation of Network equipment. 
 
22.  Removal of Equipment. 
Unless Authority and Contractor enter into an agreement that provides otherwise, upon 
the expiration, completion, or earlier termination of this Agreement, Contractor shall 
promptly, safely, and carefully remove all equipment installed by Contractor from all 
Public Facilities and return the Public Facilities to the condition in which they existed 
immediately prior to Contractor installation.  Contractor acknowledges and agrees that it 
bears all risk of loss or damage of its equipment and materials installed on Public 
Facilities or in public rights-of-way, except for damages arising from the negligence or 
wrongful acts of Authority, Service Authority, County or their respective employees, 
agents, or contractors. The removal will be according to a mutually agreed schedule over 
a time period that shall not exceed sixty (60) days from the earlier of the expiration, 
completion, or earlier termination of this Agreement; provided, however, that the Parties 
shall work together to ensure a smooth transition of any affected customers on the 
Network.  
 
23.  Payment of Taxes. 
Subject to all provisions of this Agreement, Contractor will pay all taxes assessments and 
fees applicable to Contractor for the installation and operation of the Network. Contractor 
will pay any and all taxes, assessments, and fees, which may be levied against Contractor 
by any tax authority or other governmental entity. Any customer rate increase that is 
directly necessitated by a local wireless broadband services tax or similar tax assessed 
against Contractor by the County or Authority shall not be deemed unreasonable under 
Section 29(E). 
 
24.  Independent Contractor. 
Contractor in the performance of the work and Services agreed to be performed pursuant 
to this Agreement shall act as and be an independent contractor and not an agent or 
employee of the Authority, Service Authority or the County. Contractor shall operate the 
Network as Contractor determines in its sole discretion provided that such operation shall 
at all times be in accordance with the requirements of this Agreement. 
 
25.  Force Majeure. 
Neither Party shall be responsible for any of its obligations under this Agreement 
prevented or delayed by reasons which are not reasonably foreseeable, not reasonably 
avoidable, or otherwise outside the reasonable control of the Parties, including but not 
limited to, Acts of God, floods, fires, hurricanes, lightning strikes, tornadoes, earthquakes 
or other severe weather conditions, acts of public enemy insurrection, war, riot, sabotage, 
act of terrorism, epidemic, strike, freight embargoes, concealed and unknown conditions 
below the surface of the ground differing materially from those ordinarily encountered 
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and generally recognized as inherent in construction work or which are not reflected on 
current maps or drawings of underground conditions, wrongful physical obstruction by 
any Person at any installation site, any law, order, regulation, direction, action, or request 
of the United States government or of any governmental, judicial, regulatory, civil, or 
military authority having jurisdiction over the Parties, national emergencies or failure of 
any common carrier or third party facility not affiliated with Contractor. 
 
The time within which any obligation must be performed under the terms of this 
Agreement shall be extended for a reasonable period to be determined jointly by the 
Authority and Contractor where timely performance is prevented due to a Force Majeure 
Event. Contractor or the Authority shall promptly notify in writing the other Party of any 
Force Majeure event described in this Section and in such notice shall indicate the 
anticipated extent of such delay and shall indicate whether and to what extent, if any, the 
delayed Party anticipates that such event shall affect the timely performance of such 
Party obligations under this Agreement. 
 
26.  Assignment.  
No assignment or transfer of this Agreement in whole or in part shall occur without the 
prior written consent of the Authority, provided that the Authority shall not unreasonably 
withhold, delay, or condition such consent. No assignment shall be made to a person, 
group of persons or affiliate that is not legally, technically, or financially qualified, as 
determined by the Authority, to operate the Network and satisfy the obligations of this 
Agreement. Contractor agrees to provide the Authority with information required to 
adequately assess the qualifications of any potential assignee, including but not limited 
to, proof of incorporation, financial statements, tax returns, technical qualifications, 
business models or plans, and professional references.   
 
The Authority shall have ninety (90) days from the date it receives all such information in 
which to review it and respond to Contractor. The Authority shall comply with the 
nondisclosure provisions of this Agreement with regard to any such information that may 
be proprietary or otherwise confidential as determined by Contractor and potential 
assignee. This Agreement shall be binding upon and inure to the benefit of the Parties and 
their successors and permitted assigns. The Authority may retain at its own expense, 
legal, financial, technical, or other consultants to review the information provided by 
Contractor and advise the Authority. Any consultant so retained shall also be bound by 
the nondisclosure provisions of this Agreement. 
 
27.  Ownership. 
Except as provided under the Termination provisions under Section 29, and subject to the 
terms and conditions regarding Financed Equipment as set out in the Project Financing 
Documents (Exhibit C), Contractor shall hold and retain title to the Network and each 
device and components thereof, and no portion of the Network shall become a fixture 
unless Contractor expressly agrees otherwise in writing. In no event will Authority 
translate, modify, disassemble, or reverse engineer the Network, or create derivative 
works based on any portion of the Network or authorize others to do so.  Contractor shall 
have exclusive access to and use of all of Contractor’s Facilities.  However, Contractor 



 
KGCWA-VABB Contract  Page 15 of 29  
 

shall provide Authority with access required to perform any tests or studies permitted 
under the Agreement. 
 
28. Liability; Insurance.  
A.  To the extent permitted by the laws of the Commonwealth of Virginia, the Authority 
will be responsible for its agents’ and employees’ acts and omissions within the scope of 
their duties which cause injury to persons or property.  Contractor agrees that it shall be 
responsible for its agents’ and employees’ acts and omissions within the scope of their 
duties which cause injury to persons or property.  Notwithstanding the above, neither 
party shall be responsible for punitive damages assessed against its employees or agents, 
or for its employees’ or agents’ criminal conduct.  Nothing herein shall be deemed as a 
waiver of sovereign immunity or any other defense available to the Authority, County, 
Service Authority, or any of other defenses available to Contractor.  The Authority shall 
provide Contractor with its certificate of liability insurance coverage. 
  
B.  The Parties shall give each other prompt notice of the making of any written claim or 
the commencement of any action, suit or other proceeding related to this Agreement and 
any work conducted or services provided hereunder. 

C.  The Contractor shall maintain throughout the Term of this Agreement, general 
comprehensive liability insurance insuring the Contractor. All liability insurance shall 
include an endorsement in a specific form which names as joint and several insured’s the 
Authority, Service Authority and the County, and the Authority’s, Service Authority’s 
and County’s officials, employees and agents, with respect to all claims arising out of the 
operation and maintenance of the Network. Liability insurance mentioned herein below 
shall be in the minimum amounts of: 

 (i) $1,000,000.00 for bodily injury or death to anyone person, within the limit of 
five million dollars ($5,000,000) for bodily injury or death resulting from any one 
accident; 

 (ii) $1,000,000.00 for property damage, including damage to the Authority’s, 
Service Authority’s or the County’s property, from any one accident; 

 (iii) $1,000,000.00 for all other types of liability resulting from any one 
occurrence; 

 (iv) Workers Compensation Insurance as required by the Commonwealth of 
Virginia; and 

 (v) Contractor shall carry and maintain in its own name automobile liability 
insurance with a limit of $1,000,000 for each person and $1,000,000 for each accident for 
property damage with respect to owned and non-owned automobiles for the operation of 
which the franchisee is responsible. 
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D.  The inclusion of more than one (1) insured shall not operate to increase the limit of 
the Contractor’s liability, and that insurer waives any right of contribution with insurance 
which may be available to the Authority, Service Authority or County. 

E.  All policies of insurance required by this Section shall be placed with companies 
which are qualified to write insurance in the Commonwealth of Virginia and which 
maintain throughout the policy term a General Rating of "A+" (Superior) and a Financial 
Size Category of "XV" ($2 Billion or greater) as determined by Best Insurance Rating 
Services. 

F.  Certificates of insurance obtained by the Contractor in compliance with this section 
must be approved by the Authority attorney, and such insurance policy certificate of 
insurance shall be filed and maintained with the Authority during the Term of this 
Agreement. The Contractor shall immediately advise the Authority attorney of any 
litigation that may develop that would affect this insurance. 

G.  Should the Authority find an insurance document to be in non-compliance, then it 
shall notify the Contractor, and the Contractor shall be obligated to cure the defect. 

H. Neither the provisions of this section, nor any damages recovered by the Authority, 
Service Authority or County hereunder, shall be construed to, nor shall, limit the liability 
of the Contractor under this Agreement or otherwise. 

I. The insurance policies provided for herein shall name the Authority, Service Authority, 
the County, and their respective officers, employees and agents as additional insureds, 
and shall be primary to any insurance or self-insurance carried by the Authority or 
County.  The insurance policies required by this section shall be carried and maintained 
by the Contractor throughout the term of the Agreement and such other period of time 
during which the Contractor operates or is engaged in the removal of the Network. Each 
policy shall contain a provision providing that the insurance policy may not be canceled 
by the surety, nor the intention not to renew be stated by the surety, until thirty (30) days 
after receipt by the Authority, Service Authority and County by registered mail, of 
written notice of such intention to cancel or not to renew. 

J. Contractor shall insure Financed Equipment as required in the Project Financing 
Documents (Exhibit C). 

K. The Authority shall maintain throughout the Term of this Agreement sufficient, 
appropriate, and customary insurance coverage for its risks and potential liabilities. 

29.  Default, Termination and Remedies. 
A. General. This Agreement shall not be terminated by the Authority unless a default (as 
set out below) has occurred and the applicable, if any, notice provisions, cure period and 
dispute resolution processes are followed. Nothing in this Section shall prevent the 
Authority from terminating any Services or exercising its other remedies set forth in other 
provisions of this Agreement or under Applicable Law or in equity.  
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B. Performance Defaults; Remedies. The occurrence of any one or more of the 
following events constitutes a default and breach of this Agreement by Contractor: 
 
 (i) Failure to Begin Network Implementation. The failure by Contractor to 
begin implementation in accordance with the Coverage and Implementation Plan 
(Exhibit E) shall constitute a default of the Agreement. In the event Contractor commits 
such a default, and does not cure such default within thirty (30) days after a default notice 
is delivered to Contractor, then the Authority shall first engage in the dispute resolution 
processes described in Section 29(H) and thereafter be entitled to exercise its rights to 
terminate this Agreement due to the default and/or exercise all other remedies available 
to the Authority under this Agreement, at law or in equity.   
 
 (ii) Failure to Complete Network. The failure by Contractor to achieve Network 
Acceptance and fully implement the Network in accordance with the Coverage and 
Implementation Plan (Exhibit E) shall constitute a default of the Agreement. The time 
for completion will be extended by the number of days of delay if there are unreasonable 
delays that exceed what is the normal, usual, and foreseeable time period taken for such 
task caused by the Authority, providers of telecommunications, electricity, or third parties 
(other than subcontractors of Contractor) not under the control of Contractor and for 
Force Majeure Events. Contractor shall provide the Authority with written notice of 
delays with supporting documentation.  
 
In the event Contractor commits a default, as described in this paragraph, and does not 
cure such default within thirty (30) days after a default notice is delivered to Contractor, 
after taking into account any applicable extensions, then the Authority shall first engage 
in the dispute resolution processes described in Section 29(H) and thereafter be entitled to 
exercise its rights to terminate this Agreement due to the default and/or exercise all other 
remedies available to the Authority under this Agreement, at law or in equity. 
  
 (iii) Network Outage. Network Outages shall constitute a default of the 
Agreement as set out in this paragraph. In the event that, after Network Acceptance, more 
than twenty percent (20%) of the receiving/transmitting nodes in the Network are 
incapable of connecting Network services subscribers to the Internet for an entire 
calendar day, the Network will be considered "Dark" and that day will be considered a 
"Dark Day", provided that such day will not be considered a Dark Day if the failure to 
satisfy the above test was caused by the Authority, providers of telecommunications, 
electricity, or third parties (other than subcontractors of Contractor) not under the control 
of Contractor or by Force Majeure Events. If the Network is continuously Dark for a 
period of fourteen (14) or more days, then this shall constitute a default, and Authority 
may send a notice of termination, which shall be effective upon thirty (30) days from 
receipt by Contractor if such default has not been cured by the Network operating without 
any Dark Days for fourteen (14) days continuously. If Contractor does cure the default by 
the Network operating without any Dark Days for fourteen (14) days continuously prior 
to the end of such thirty (30) day period then the termination shall not be effective and 
the default shall be cured. If Contractor is unable to cure the default within said thirty 
(30) days by the Network operating without any Dark Days for fourteen (14) days 
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continuously, then this Agreement shall terminate after the end of said thirty (30) day 
cure period.  
 
 (iv) Failure to Maintain Service Levels.  Contractor’s repeated and substantial 
failures to meet performance standards and service levels as set out in Exhibit F shall 
constitute a default of the Agreement. In the event Contractor commits such a default, 
and does not cure such default within thirty (30) days after a default notice is delivered to 
Contractor, then the Authority shall first engage in the dispute resolution processes 
described in Section 29(H) and thereafter be entitled to exercise its rights to terminate this 
Agreement due to the default and/or exercise all other remedies available to the Authority 
under this Agreement, at law or in equity. Prior to the Authority engaging in such dispute 
resolution processes or invoking such termination rights, the Parties shall use reasonable 
efforts to determine the cause of such service level failures by conducting a root cause 
analysis, comparative benchmarking and other similar procedures. 
 
C. Payment Defaults; Remedies. The failure by Contractor to make any bona fide 
undisputed payment of the Fee required in Section 4.3, or any other payment required to 
be made by Contractor, other than any payments due under the Project Financing 
Documents (Exhibit C), as and when due, shall constitute a default of this Agreement.  
Contractor shall have thirty (30) days within which to cure such a default by making the 
required payment in full, plus any applicable late fees.  The Authority shall first engage 
in the dispute resolution process described in Section 29(H) and thereafter be entitled to 
exercise its rights to terminate the Agreement after providing written notice to Contractor 
if Contractor fails to pay such amounts within thirty (30) days after the original due date.  
 
 (i) Default under Project Financing Documents. Any material default by 
Contractor under the Project Financing Documents (Exhibit C) shall constitute a material 
default of the Agreement, and the applicable provisions of this section and any other 
applicable provisions of the Agreement shall apply to such default. In the event of a 
conflict between any of the terms or conditions of the Agreement and the Project 
Financing Documents, then the Project Financing Documents shall control.   
 
 (ii) Late Payments. If any payment due under Section 4.3, or any other payment 
required to be made by Contractor is more than thirty (30) days past due, then Contractor 
promises to pay the Authority immediately upon demand a late fee in the amount of five 
percent (5%) of any such payment. 
   
D. Assignment Defaults; Remedies. The following shall constitute a default of the 
Agreement for which the Authority, upon written notice to Contractor, may terminate the 
Agreement: (i) the making by Contractor of any general assignment or general 
arrangement for the benefit of creditors; (ii) the filing by or against Contractor of a 
petition to have Contractor adjudged a bankrupt or a petition or reorganization or 
arrangement under any law relating to bankruptcy unless the same is dismissed within 
sixty (60) days; (iii) the appointment of a trustee or a receiver to take possession of 
substantially all Financed Equipment or of Contractor's interest in this Agreement, where 
possession is not restored to Contractor within thirty (30) days; or (iv) the attachment, 
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execution or other judicial seizure of substantially all Financed Equipment or of 
Contractor's interest in this Agreement, where that seizure is not discharged within thirty 
(30) days. 
  
E. Default by Failure to Provide Certain Network Services and Pricing; Remedies. 
The failure by Contractor to make Contractor’s Services available to subscribers at fair, 
reasonable, and market competitive rates, computation of which shall not include special 
or promotional offerings or pricing, or failure by Contractor to make available such 
services to Digital Inclusion Residents in accordance with any agreement under Section 
20 shall constitute defaults of this Agreement. The following procedures and remedies 
shall apply to such defaults:  
 
 (i) Contractor’s rates shall be presumed to be fair, reasonable and market 
competitive. However, if Authority feels at any time that rates are not fair and reasonable, 
the Authority may request, and Contractor shall disclose and provide Authority the 
opportunity to inspect Contractor’s costs and fee structure in detail.  If, after reviewing 
such information, the Authority determines that Contractor’s fees for Network services 
are not fair and reasonable, then the Contractor shall have the burden of proving 
otherwise.   
 
 (ii) If Contractor fails to prove its rates are fair and reasonable to the satisfaction 
of the Authority, then the matter shall be submitted to an independent auditor with the 
requisite qualifications and expertise.  The Parties shall equally share the costs of an 
independent auditor.  
 
 (iii) If the Parties cannot agree on a single auditor, then a panel of three 
independent auditors shall consider the dispute.  Each party shall choose one such 
auditor, and the two so selected shall choose the third.  Each Party shall each pay their 
respective auditor’s fees, and equally share the costs of the third auditor. If a majority of 
the panel finds customer rates for Services to be unfair or unreasonable as compared to   
rates charged by other wireless Internet providers for comparable services, then 
Contractor shall be in default of the Agreement, and the Authority may terminate the 
Agreement upon thirty (30) days written notice to Contractor.  “Comparable services” 
shall mean wireless broadband Internet access service packages offered by providers 
substantially similar to Contractor to customers in similarly situated, predominantly rural 
markets. Comparable services shall not include special, promotional or non-Internet 
access services, or services that are not wireless broadband, such as dial-up, for example. 
 
F. Other Defaults; Remedies. Contractor’s material failure to observe or perform any of 
the substantial covenants, conditions or provisions of this Agreement, or of any 
attachments hereto, required herein to be observed or performed by Contractor shall 
constitute a default of this Agreement. In the event Contractor commits such a default 
(for which there is no other specific remedy provision herein), and does not cure such 
default within thirty (30) days after a default notice is delivered to Contractor, then the 
Authority shall first engage in the dispute escalation and resolution processes described in 
Section 29(H) and thereafter be entitled to exercise its rights to terminate this Agreement 
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due to the default and/or exercise all other remedies available to the Authority under this 
Agreement, at law or in equity. 
 
G. Default by Authority; Remedies.  Contractor has no right, except as provided in this 
paragraph and in Section 8.5(v), to terminate this Agreement as a result of the Authority's 
default. In the event of the Authority’s material failure to observe or perform any of the 
substantial covenants, conditions or provisions of this Agreement, or of any attachments 
hereto, required herein to be observed or performed by Authority and Authority’s failure 
to cure such default within thirty (30) days after a default notice is delivered to the 
Authority, then Contractor shall first engage in the dispute escalation and resolution 
processes described in Section 29(H).  Thereafter Contractor shall be entitled to exercise 
all other remedies available under this Agreement, at law and/or in equity. In addition, 
Contractor shall be entitled to terminate this Agreement if the Authority substantially 
breaches its obligations hereunder or if the actions of third parties or Applicable Law 
make it unfeasible for Contractor to operate the Network. 
 
H. Dispute Resolution. Any dispute between the Parties or default by either Party during 
the Term of this Agreement that arises under paragraph B(i), B(ii), B(iv), F, or G of this 
Section 29, or any other dispute or default not having a specific remedy set out herein 
shall be subject to the following administrative remedy prior to any action for damages, 
equitable remedies, specific performance, or termination by the Authority of the rights of 
Contractor or termination of this Agreement. Both Parties shall attempt to resolve any 
controversy claim, problem, default, or dispute ("Dispute") arising out of, or related to, 
this Agreement and subject to this paragraph through good faith consultation in the 
ordinary course of business. In the event that Dispute is not resolved by the project 
managers of each Party, either Party may upon written notice ("Request for Internal 
Resolution") to the other request that the matter be referred to individual officials within 
each respective organization with express authority to resolve the Dispute and agree to 
resolutions and compromises (“senior management officials”). A written Request for 
Internal Resolution shall be given by either Party within a reasonable time of the Parties' 
knowledge of the unresolved Dispute. Senior management officials shall meet or confer 
at least once in good faith, to negotiate a mutually acceptable resolution within a 
reasonable time of the Request for Internal Resolution.  Senior management officials are 
required to meet only once, but may mutually agree to meet more than once if it appears 
that further meetings may successfully resolve the Dispute. All of the requirements for 
the resolution of the Dispute as described in this paragraph shall be referred to 
collectively as the "Resolution Process". 
 
I. Condition Precedent to Termination of Contractor's Rights. The Authority may not 
terminate this agreement without the written consent by Contractor unless: (a) the dispute 
Resolution Process in Section 29 H, if applicable, has been completed, and (b) the 
Authority has otherwise properly exercised its termination rights in accordance with this 
Agreement and any attachment hereto, as applicable, and in accordance with Applicable 
Law.  
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J. Litigation Expenses. In the event of litigation arising out of any dispute or default 
related to this Agreement, the Parties shall each pay their respective attorneys fees, expert 
witness costs and cost of suit, regardless of the outcome of the litigation. 
 
K. Effect of Termination. In the event of termination of this Agreement, Contractor's 
right to use and occupy Public Facilities is thereby revoked and, consistent with the terms 
of the Agreement, Contractor may not claim any further rights or privileges. 
 
 (i) Unless the Authority exercises its rights to assume ownership of Financed 
Equipment pursuant to the Project Financing Documents (Exhibit C), Contractor shall, 
within a reasonable time but not to exceed sixty (60) days, remove all Financed 
Equipment located on Public Facilities.   
 
 (ii) Contractor shall within a reasonable time, but not to exceed sixty (60) days, 
remove all of Contractor’s Equipment located on Public Facilities.   
 
 (iii) Unless provided otherwise under the terms set out in the Project Financing 
Documents (Exhibit C), any facilities Contractor fails to remove within sixty (60) days 
of termination shall be considered abandoned and, at the option of the Authority, 
Contractor's interest shall pass to the Authority.  
 
 (iv) At the discretion of the Authority and to the extent contractually possible, 
Contractor shall assign to the Authority all leasehold interests held in accordance with 
Section 6 of the Agreement. 
 
 (v) The Authority may freely assume and assign the title to any abandoned 
facilities and any leasehold interests of the Contractor assigned hereunder. 
 
 (vi) To the extent that title has passed to the Authority or, rights have been 
assigned to the Authority hereunder, the Authority may assign and assume such facilities 
to a new provider selected through a competitive process. 
 
30.  Letter of Credit. 

30.1. Contractor shall within three (3) months after the execution of this 
Agreement, furnish to the Authority and County as beneficiaries, an irrevocable letter of 
credit (“Letter of Credit”), issued by a bank or financial institution mutually acceptable 
to the parties, acceptable in form and substance to the Authority and County, with the 
original face amount equal to the total amount of the principal and interest set forth on the 
payment schedule attached to the VABB Note (defined in Exhibit C), securing: (i) the 
faithful performance by the Contractor of its duty to pay amounts due from Contractor to 
the Authority under the Project Financing Documents; and (ii) costs and expenses 
incurred by the Authority arising from the Sullivan Litigation (defined in Section 51).  

30.2. The Authority is authorized and may make draws upon such Letter of 
Credit only if: (i) the Transition Plan (defined in Section 51) is implemented in 
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accordance with Section 51.2 or Contractor fails to make a payment as set forth in Project 
Financing Documents due to the Sullivan Litigation or due to any other similar claims 
against Contractor; (ii) the Authority exhausts its rights and remedies under Section 51 of 
this Agreement and either Section 8(g) or Section 8(h) of the VABB Loan Agreement 
(attached hereto in Exhibit C); and (iii) the Authority certifies to the Letter of Credit 
financial institution that the preceding (i) and (ii) have occurred. Within three (3) days of 
a draw, the Authority shall mail to the Contractor, by recognized overnight courier 
service and by certified mail, return receipt requested, written notification of the amount, 
date and purpose of such draw. All draws made by the Authority shall not exceed in the 
aggregate the original face amount of the Letter of Credit. 

30.3. The Contractor shall so obtain and maintain the Letter of Credit, which 
shall expire and terminate when both of the following have occurred: (i) Final Network 
Acceptance under the Coverage and Implementation Plan; and (ii) Contractor has fully 
satisfied its obligations under the Project Financing Documents. Notwithstanding the 
preceding sentence, the Parties agree to use the dispute resolution process set forth in 
Section 29(H) on no less frequently than each anniversary of the Effective Date to discuss 
in good faith whether the Letter of Credit is still reasonably needed and whether to 
terminate the Letter of Credit early. 

30.4. In the event Contactor breaches its obligation in Section 30.1 to so obtain 
the Letter of Credit due to being unable to obtain reasonable and customary terms for the 
Letter of Credit or for any other reason, the Parties agree to follow the dispute resolution 
process set forth in Section 29(H) to respond to such breach.  This Section 30.4 shall be 
the Authority’s sole and exclusive remedy for such breach and shall be in lieu of the 
Authority’s right to terminate this Agreement due to such breach. 

30.5.   The Public Facilities Coordination Fee shall be reduced by the amount of 
Contractor’s costs and expenses arising from obtaining and maintaining the Letter of 
Credit. 

31. No Third Party Rights. 
No provision of this Agreement shall create, or be construed to create for the public or 
any member thereof, or any other person or business, rights as a third party beneficiary 
hereunder, or to authorize any person not a party to this Agreement to maintain a suit for 
damages of any sort pursuant to the terms or provisions of this Agreement. 
 
32.  Compliance with Laws. 
The Contractor shall comply with applicable federal, state and local laws, ordinances, 
permit requirements, regulations, orders, directives, rules and policies now in force or as 
hereafter enacted, adopted or promulgated. 
 
33. Radio Frequency Radiation. 
The Network shall be in compliance with FCC electromagnetic radiation standards, rules, 
and regulations during the Term and any renewal term of this Agreement. 
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34. Headings.  
The headings of sections throughout this Agreement are intended solely to facilitate 
reading. Such captions shall not affect the meaning or interpretation of this Agreement. 
 
35. Severability.  
If one or more of the provisions of this Agreement shall be held by a court of competent 
jurisdiction in a final judicial decision to be void, voidable, or unenforceable, then 
such provisions shall be deemed severable from the remaining provisions of this 
Agreement and shall in no way affect the validity of the remaining provisions of this 
Agreement. 
 
36.  Governing Law and Venue.  
This Agreement shall be governed by, construed, and enforced in accordance with the 
laws of the Commonwealth of Virginia. Any action brought relating to the interpretation 
or enforcement of this Agreement shall be brought in the courts of King George County, 
Virginia, unless otherwise required by law. 
 
37.  Approval. 
 If the approval or consent of any Party is required under this Agreement such approval or 
consent may only be given in writing and shall not be unreasonably withheld, 
conditioned, or delayed. 
 
38.  Legal Authority. 
The individuals executing this Agreement represent and warrant that they have the right, 
power, legal capacity, and authority to enter into and to execute this Agreement on behalf 
of the Contractor and Authority, respectively. 
 
39. Miscellaneous. 
Unless otherwise indicated words describing the singular number shall include the plural 
and vice versa, and words denoting each gender shall include the other gender and words 
denoting natural persons shall include corporations and partnerships and vice versa. The 
use of the terms “including” or “includes” shall in all cases herein mean “including 
without limitation” or “include without limitation,” respectively. Unless otherwise 
indicated references to articles sections subsections or schedules shall refer to those 
portions of this Agreement. This Agreement shall be construed without regard to any 
presumption or rule requiring construction or interpretation against the Party drafting or 
causing any instrument to be drafted. This Agreement may be executed in counterparts. 
 
40.  Reservation of Rights. 
The failure of a Party at any time or times to require performance of any provision hereof 
shall in no manner affect its right at a later time to enforce the same. No waiver by a 
Party of any condition or of any breach of any term, covenant, representation, or warranty 
contained in this Agreement shall be effective unless in writing, and no waiver in any one 
or more instances shall be deemed to be a further or continuing waiver of any such 
condition or breach in other instances, or a waiver of any other condition or breach of any 
other term covenant representation or warranty. 
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The County, Service Authority and the Authority reserve the right, subject to the 
requirements of Sections 4.1 (Attachment to Public Facilities), 4.5 (Quiet Enjoyment of 
Public Facilities), and the interference provisions of Section 8 et seq.,  to grant to any 
other party during the Term of this Agreement the right to access and utilize Public 
Facilities. 
 
41.  Negotiation for Network Services to County Government. 
In recognition of Contractor’s considerable financial and human capital investment made 
to service the businesses and residents of the County and its commitment to provide 
discounted service to certain low income residents of the County, the Authority agrees to 
facilitate negotiations between the Contractor and the County for the opportunity to 
provide the Services, including without limitation, Internet connectivity and other 
communications services to the County government, departments, divisions, and agencies 
thereof, including the King George County school division. 
 
Such negotiations will occur at the time the service is desired or requested by the County; 
provided, however, if the County determines in its sole discretion that such services are 
better performed by others then the County shall not be required to grant Contractor the 
privilege or right to provide such services.  
 
42. Confidentiality. 
To the extent permitted by law, neither the County nor the Authority will disclose any of 
the Proprietary Information of the Contractor for three (3) years following the termination 
of this Agreement. “Proprietary Information” of Contractor means the business plans, 
financial information and technical information about the Network and the customers of 
Contractor and its vendors, as determined by Contractor to be confidential or otherwise 
trade secrets under Applicable Law. Authority’s and County’s obligation not to disclose 
trade secrets of Contractor will continue as long they remain trade secrets under 
Applicable Law. 
 
The Parties agree that: (i) portions of Exhibits D through H to this Agreement and certain 
other information, which Contractor may provide to the Authority from time to time 
under this Agreement, are confidential proprietary records and trade secrets created in 
accordance with Code of Virginia §2.2-3705.6.19; and (ii) such information is intended 
are indented by the Parties to be excluded from the Virginia Freedom of Information Act 
(“FOIA”). Upon submission of a request from a member of the public for copies of such 
Exhibits or other similar documents or records, the Authority agrees to provide 
information contained therein only to the extent required by FOIA, and all information 
deemed confidential proprietary records and trade secrets as permitted by state law shall 
be redacted from such copies. 
 
43. Notice. 
Any notice, request, instruction, or other document to be given hereunder by a Party 
pursuant to this Agreement shall be in writing and shall be deemed to have been given 
when received if given in person or by courier or a courier service; on the date of 
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transmission if sent by facsimile, email, or other wire transmission; or, three (3) business 
days after being deposited in the US mail, certified or registered mail postage prepaid. 
 
If to Authority: 
 
King George County Wireless Authority 
ATTN: Secretary-Treasurer 
10459 Courthouse Drive, Suite 200 
King George, Virginia  22485 
 
If to Contractor: 
 
Virginia Broadband, LLC 
14114 Lover’s Lane, Suite 135 
Culpeper, Virginia  22701 
 
44.  Prior Agreements and Amendments. 
This Agreement, including all attachments hereto, constitutes the entire agreement 
between the Parties. Except as set forth herein there are no promises, representations, or 
understandings between the Parties of any kind or nature whatsoever. Modifications to 
this Agreement shall be valid only if provided in a separate writing signed by an 
authorized representative of each Party.  
 
45.  Network Upgrades.  
Contractor shall, at its sole expense and discretion, keep the Network updated in order to 
take advantage of technology improvements and in order to ensure that its service 
offerings are competitive in the rural wireless broadband consumer marketplace. 
Contractor acknowledges its intent to upgrade its system speeds as necessary to compete 
with similarly situated wireless broadband service providers in the market, and to ensure 
that its end users have reasonably competitive product offerings. Upgrades to the 
Network will be at parity with the upgrades performed in other comparable localities in 
which Contractor operates wireless broadband Internet access networks.  Contractor 
agrees to provide the Authority with the list of comparable localities to use for such 
comparison, which (i) shall be similar in terms of geographic size, population, household 
density or other such factors, and (ii) shall be subject to joint approval by the Authority 
and the Contractor. Comparable localities shall include, but not be limited to the 
following Virginia localities: Caroline County, Culpeper County, and Richmond County. 
Contractor shall maintain portions of the Network that provide free or discounted high 
speed Internet Access to Digital Inclusion Residents pursuant to the terms of any 
agreement by the Parties under Section 20. Contractor’s obligations under this Section 45 
are based on average service in the aggregate comparisons, not including special or 
promotional offerings or pricings. 
 
46. Network Acceptable Use Policy. 
The Contractor will promote the open and interconnected nature of the public Internet 
allowing users to access the lawful Internet content of their choice while subject to 
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reasonable restrictions. Such policies shall be established in Contractor’s Acceptable Use 
Policy, which will be revised from time to time by Contractor and attached as Exhibit G. 
 
47.  Project Financing Documents.  
Contractor and the Authority have agreed to share the costs associated Phase I 
deployment of the Network in order for the Services to reach the entire Coverage Area 
and achieve Network Acceptance as set out in the Coverage and Implementation Plan as 
soon as practicable after the Effective Date of this Agreement. These commitments by the 
Parties to fund portions of the project costs are set out in more detail in Exhibit C.  
 
48.  Recitals. 
The Recitals are hereby incorporated into this Agreement by reference. 
 
49.  Definitions. 
Defined terms used in this Agreement but not otherwise defined shall have the meanings 
ascribed to them in Exhibit A (attached). 
 
50. Non-Performance. 
Contractor’s or Authority’s failure to perform any obligations under this Agreement, 
including Contractor’s duty to meet the required service levels, shall be excused if and to 
the extent such non-performance is caused by: (i) the wrongful or tortious actions of the 
other Party; or (ii) the failure of the other Party to perform its obligations under this 
Agreement. 
 
51.  Transition to Succeeding Provider. 
 

51.1. Planning.  Contractor shall use reasonable efforts in good faith to plan for 
the potential transition of the Financed Equipment to a succeeding provider.  As part of 
this planning, Contractor shall keep the Authority reasonably, in a timely manner, 
informed of Virginia case number 2007-L-310 (“Sullivan Litigation”) and create a 
transition plan (“Transition Plan”) that includes without limitation specifying the 
following Contractor tasks: (i) providing diagrams, specifications and operational details 
to the succeeding provider; (ii) assisting in the orderly transition of the Financed 
Equipment to the succeeding provider with minimal outage or degradation; (iii) using 
reasonable efforts in good faith to enter into a data transmission service agreement 
between Contractor and the succeeding provider to interconnect the Network’s backhaul 
links to the Internet; and (iv) working with the Authority to agree on a more detailed 
process used to invoke and implement the Transition Plan (consistent with Section 51.2).  
The Transition Plan shall be subject to the Authority’s reasonable review and comment 
and will be completed by Contractor within three (3) months after the Effective Date. 

 
51.2. Transition.  In the event (i) the Authority, in good faith and in its 

reasonable discretion, determines (and notifies Contractor in writing of its determination, 
sent by express or overnight service, with delivery confirmation to Contractor’s President 
and/or CEO and otherwise in accordance with Section 43) that there is a high likelihood 
that the Sullivan Litigation will result in the bankruptcy of the Contractor or in this 
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Agreement being invalidated or found to be unenforceable due to the likely outcome of 
the Sullivan Litigation or as a result of any other similar claims against Contractor that 
may arise during the Term of this Agreement, and (ii) Contractor does not, within five (5) 
business days of receipt of such determination notice, reasonably disagree in good faith 
with such determination, Contractor shall implement the Transition Plan and transition 
the Financed Equipment.  In the event the parties can not so agree to implement the 
Transition Plan, each party within thirty (30) days thereafter shall select a mutually 
agreeable independent third party to determine when the Transition Plan should be 
implemented.  Such transition of the Financed Equipment shall be governed by the 
VABB Loan Agreement attached hereto in Exhibit C.  Contractor and the Authority shall 
also then use reasonable efforts in good faith to ensure an agreement is entered into 
between Contractor and the succeeding provider governing the sale and transition to the 
succeeding provider of the Subscribers and other goodwill arising from the Network and 
Services.  Contractor shall bear the reasonable cost of the planning and transition efforts 
set forth in this Section 51 and in Section 8(h) of such VABB Loan Agreement.  The 
parties shall mutually agree on how to avoid, mitigate or pay for any amounts beyond 
such reasonable costs. 
 
[signature page follows] 
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Exhibits (to be attached): 
 
A:  Definitions 
 
B:  County Resolution appointing Wireless Authority as agent  
 
B(1): Service Authority Resolution appointing Wireless Authority as agent  
 
C:  Project Financing Documents (VABB Loan Agreement, VABB Promissory Note, 
Requisition Form) 
 
D:  Network Description  
 
E:  Coverage and Implementation Plan (including: (i) narrative, (ii) deployment 
 schedule, and (iii) Acceptance Test Plan/Final Network Acceptance) 
 
F:  Service Levels  
 
G.  Network Acceptable Use Policy  
 
H.  Operating frequencies, antennae configuration and other information necessary 
 to avoid Radio Frequency Interference 



 

Exhibit A: Definitions 
 

Defined terms not otherwise defined in this Agreement will have the meanings set forth 
below: 
 
“Applicable Law” means all applicable federal, state, and local laws, ordinances, codes, 
rules, regulations and orders, as they may be adopted or amended from time to time. 
 
“Contractor’s Equipment” means any radios, antennas, Ethernet ports, fiber optic cables, 
wires or other transmitting, receiving or other equipment used by Contractor in the 
deployment and operation of the Network, and that are leased or purchased by Contractor 
independently of the Project Financing Documents (Exhibit C). 
 
“Contractor’s Facilities” means both Contractor’s Equipment and Financed Equipment, 
inclusively. 
 
“Contractor’s Financed Equipment” or “Financed Equipment” means any radios, 
antennas, Ethernet ports, fiber optic cables, wires or other transmitting, receiving or other 
equipment used by Contractor in the deployment and operation of the Network and 
leased or purchased by Contractor under the Project Financing Documents (Exhibit C). 
 
“County” means King George County, Virginia. 
 
“Coverage and Implementation Plan” means the scheduled plan for deploying and 
implementing the Network as agreed to by the Parties and as set out in the Coverage and 
Implementation Plan (Exhibit E). 
 
“Digital Inclusion” means Contractor’s services that make high speed Internet access 
available to certain low-income individuals or households pursuant to the Agreement. 
 
“Digital Inclusion Residents” means those individuals or households who receive free or 
discounted high speed Internet access and training in accordance with an agreement to be 
entered into by the Parties after the Effective Dater and pursuant to Section 20 of this 
Agreement.  Potential Digital Inclusion Residents shall be determined by the Authority 
and may include, but are not limited to, those residents in households where at least one 
member is a student in the King George County public school system and eligible for the 
federally assisted National School Lunch Program.  
 
“Excluded Area” means the portions of the Coverage Area (defined in Section 12.2) 
where Contractor shall not be obligated to operate the Network or provide the Service as 
further described in Section 12.3. 
 
“Material Change of Service” means either of the following: (i) Contractor has 
significantly reduced the rated equipment speed on new customer installs without a 
corresponding change in price that meets the approval of the Authority, or (ii) Contractor 
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lowers the rated port speed on customer equipment without the knowledge or permission 
of current customers and without a corresponding change in price.  
 
“Party” means the Authority or Contractor individually and “Parties” means the 
Authority and Contractor collectively. 
 
"Person" means an individual, proprietorship, firm, partnership, joint venture, joint stock 
company, syndicate, business trust, estate, company, corporation, association, club, 
committee, organization, or group of persons acting in concert.  
 
“Project Financing Documents” refers to the Loan Agreement and Note between the 
Authority and Contractor, as set out in Exhibit C.  
 
“Public Facilities” means any real or personal property, building or structure, or portion 
thereof, which (i) is a Suitable Asset, (ii) is owned, leased, permissively used by or 
otherwise under the legal control of the Authority, the County or the Service Authority, 
and (iii) Contractor’s access thereto for use in the Network has been granted by the 
Authority. The two categories of locations that shall be considered Public Facilities as of 
the Effective Date are the following, where such locations may be amended from time to 
time with the mutual consent of the Parties (in the event the Parties so consent to 
replacing a Category 2 Public Facility with a location that is County or Service Authority 
owned or leased, or is accessible via a Special Exception Permit, as of the Effective Date, 
such new locations shall be a Category 1 Public Facility): 

 
“Category 1 Public Facilities” means all Public Facilities unless expressly set 
forth otherwise and includes the following facilities: 

All County-owned telecommunications tower(s), including the following 
as of the Effective Date: 

 1.  King George County Middle School Tower 
 

All Service Authority-owned water towers, including the following as of 
the Effective Date: 

 2.  Monmouth  
 3.  Oakland Park  

4.  Purkins Corner 
 

All telecommunications towers to which the Authority/County may access 
by Special Exception Permit, including the following as of the Effective 
Date: 

 5.  Pernia/Accurate Auto  
 6.  Grigsby/Rowland  
 7.  Cleydael Limited Partnership 
 8.  Burns  
 9.  Debernard  
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“Category 2 Public Facilities” means the following, privately-owned 
telecommunications tower(s) at such time as the Authority or County gains access 
to such facilities for use by Contractor in the Network: 

10. Palbro 
11. Rowe Concrete 

 
“RF Interference” means radio frequencies that cause substantial interference with a 
Party’s commercial or governmental activities. 
 
“Service Authority” means the King George County Service Authority. 
 
“Services” means any service provided by Contractor pursuant to this Agreement that 
permits users to obtain access to the Internet through the Network, exclusive of other 
services such as telephone, email or web hosting services which the Contractor may elect 
to offer. 
 
“Service Levels” means those performance standards set out in Exhibit F. 
 
“Subscriber” means users who subscribe to Services provided over the Network by or 
through the Contractor. 
 
“Suitable Asset(s)” means a vertical asset (tower structure, streetlight pole, rooftop or 
similar type of asset) of suitable height to which (i) electricity is available 24 hours a day, 
7 days a week, (ii) Contractor has access to such asset 24x7, (iii) upon which Contractor 
may legally install and operate Contractor’s Facilities at commercially reasonable rates, 
and (iv) where wireless Network operations are feasible, as reasonably determined by the 
Parties. 
 
“Wireless Broadband” means user access to the Internet and Internet-related services at 
significantly higher speeds than those available through “dial-up” Internet access services 
with data transmission speeds exceeding 200 kilobits per second (Kbps), or 200,000 bits 
per second, in at least one direction: downstream (from the Internet to your computer) or 
upstream (from your computer to the Internet).  As of the Effective Date the Wireless 
Broadband will include, but are not necessarily limited to, the following three “tiers” of 
service: Tier 1 = 400 Kbps, Tier 2 = 800 Kbps, Tier 3 = 1.2 Mbps. 
  
“Wireless Services” means Contractor’s services that enable terrestrial wireless digital 
data communication between the Subscriber’s premise antenna and the Network, without 
the need for cable or wire lines connecting the Subscriber’s premise equipment to the 
Network. 
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